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INTRODUCTION


A.
Purpose

In enacting the Motor Vehicle Reparations Act (“No Fault Law”), the State Legislature intended to limit litigation, control defense costs, and guarantee compensation to those injured in motor vehicle accidents, regardless of fault. (Licari v Elliot, 57 NY2d 230 [1982].)  Accordingly, the Legislature provided individuals injured in motor vehicle accidents in New York with access to compensation for economic loss and for healthcare expenses, regardless of fault.  In return, the Legislature took from individuals the right to recover for their injuries except for non-economic loss in cases of “serious injury” or for basic economic loss.


B.
Design

In New York, automobile accident cases are governed by Sections 5101 through 5108 of the New York State Insurance Law which sets forth a no-fault system designed to compensate victims and other injured parties. Basically, the no-fault insurance law provides first-party-benefits for basic economic losses (i.e., lost wages, medical expenses, etc.) up to $50,000, regardless of who caused or created the accident, hence the term “no-fault”. 


As stated above,  the Insurance Law prevents a party from recovering for non-economic losses (i.e., pain and suffering) unless the injured party is able to prove he or she suffered a “serious injury” which is defined in Insurance Law section 5102(d). An exception to this rule is that if plaintiff suffers an economic loss greater than the basic economic loss, an action may be brought to recover this additional loss, regardless of whether or not the claimant suffered a serious injury. 


C.
Court of Appeals Re-Articulates Purpose of No Fault Law 

Recently, in Pomells v Perez (4 NY3d 566 [2005]), the Court of Appeals decided a trilogy of cases in which it again reiterated that the purpose of the No-Fault bar is to prevent litigation while at the same time ensuring that all parties injured in a motor vehicle accident receive basic medical treatment and compensation for basic economic loss, without regard to fault.  In its decision the Court briefly commented on the “abuse of the No-Fault Law” in failing to separate ‘serious injury cases, which may proceed in court, from the mountains of other accident claims, which may not.”  Against this backdrop, the Court was challenged, “once again to articulate criteria that will enable serious injury claims to proceed yet prevent abuses that clog the courts and harm the public.”

I.  SERIOUS INJURY DEFINED


To recover for non-economic loss, a plaintiff must plead and prove a “serious injury.”  Insurance Law § 5102(d) provides that a “serious injury” constitutes a personal injury resulting in:



(1) 
death; 



(2) 
dismemberment;



(3) 
loss of a fetus;



(4) 
a fracture; 



(5) 
significant disfigurement;



(6) 
permanent loss of use of a body function, system, organ or member; 



(7) 
permanent consequential limitation of use of a body organ or member; 



(8) 
significant limitation of use of a body function or system; or  

(9) 
a medically determined injury or impairment of a non-permanent nature which prevents the injured person from performing substantially all of the material acts which constitute such person's usual and customary daily activities for not less than ninety days during the one hundred eighty days immediately following the occurrence of the injury or impairment.

To make the “serious injury” litigation limitation effective, the courts determine the serious injury question in the first instance of the evidence––before the issue reaches the jury.  

II.   SERIOUS INJURY CATEGORIES


History has shown that some of the nine (9) categories of serious injury may be defined more easily than others.  What follows is  SLIWA & LANE’s analysis of the most recent developments within each of the nine categories. 

A. 
Death 


Not surprisingly, little in the way of precedent exists concerning whether death constitutes a serious injury pursuant to § 5102(d).  However, the First Department has, in the past, taken the opportunity to state the obvious in holding that “[p]laintiff’s intestate, who assertedly died from injuries, sustained ‘serious injury’ as defined by [section 5120(d)].”  (Ruvolo v Frobin, 85 AD2d 504 [1st Dept 1981].)   The only issue with this category concern issues of causation. 

B. 
Dismemberment


For similar reasons, the dismemberment category has not been heavily litigated. 

C. 
Loss of Fetus


Similarly to death and dismemberment, the loss of fetus category has not been regularly litigated.  The First Department recently noted that where a plaintiff failed to establish that an abortion performed following an accident was medically advisable due to the accident, the serious injury threshold had not been met. (Newton v Drayton, 305 AD2d 303[1st Dept 2003].) 

D. 
Fracture


Generally, what does or does not constitute a fracture is easy to determine––a plaintiff either sustained a fracture, or did not.  The appellate divisions have provided the following guidance as to the types of injuries that may or may not constitute fractures pursuant to section 5102(d).  

1. 
Injuries that constitute fractures pursuant to § 5102(d).

$ 
Avulsion fracture. (Travelers Ins. Co. v Job, 239 AD2d 289 [1st Dept 1997]);

$ 
Broken nose. (Davino v Jacoby, 253 AD2d 784 [2d Dept 1998]);
$ 
Fracture in knee. (Lanpont v Savvas Cab Corp., Inc., 244 AD2d 208 [1st Dept 1997]);

$ 
Nasal fractures including cartilege. (Gonzalez v Brayley, 199 AD2d 1013 [4th Dept 1993]); 

$ 
Non-displaced nasal fracture. (Kolios v Znack, 237 AD2d 333 [2d Dept 1997]);

$ 
Tooth traumatically separated from the socket. (Kennedy v Anthony, 195 AD2d 942 [3d Dept 1993]);

$ 
Vertebrae compression fracture. (Ciccarella v Graf, 116 AD2d 615 [2d Dept 1986]);

2. 
Injuries that do not constitute fractures pursuant to § 5102(d).

$ 
Broken tooth. (Epstein v Butera, 155 AD2d 513 [2d Dept 1989]);

$ 
Deviated septum. (Ives v Correll, 211 AD2d 899 [3d Dept 1995]);

$ 
Broken material other than bone, e.g. cartilege. (Catalan v Empire Storage Warehouse Inc., 213 AD2d 366 [2d Dept 1995]);

$ 
Unbroken, moved baby tooth. (Spevak v Spevak, 213 AD2d 622 [2d Dept 1995]); 


The various appellate departments in New York State do not operate in perfect harmony in determining what does and does not constitute a fracture.  For example, the Second Department has found evidence that an indication in the plaintiff’s medical records that the plaintiff suffered a “non-displaced nasal fracture” will defeat a summary judgment motion. (Kolios v Znack, supra.)  Moreover, in Gonzalez v Brayley, supra, the Fourth Department found that a nasal fracture, including cartilege, meets § 5102(d)’s serious injury threshold.  Conversely, the Third Department has ruled that a deviated septum does not constitute a fracture.  (Ives v Correll, supra).  


An additional appellate level split exists concerning whether a broken tooth or similar injury constitutes a serious injury pursuant to § 5102(d).  According to the Third Department, a fractured tooth forcibly separated from its socket will satisfy the serious injury requirement.  (See Kennedy v Anthony, supra.)  Conversely,  in Spevak v Spevak, supra, the Second Department held that a fracture of the structure that held a plaintiff’s baby teeth in place did not constitute a fracture.  In fact, in Epstein v Butera, supra, the Second Department further ruled that a “[c]hipped tooth . . . sustained in [an] automobile accident did not qualify as a ‘fracture’ under [§ 5102[d]], and was not [a] ‘serious injury’ for no-fault purposes.” 

E. 
Significant Disfigurement

There is a two part test for significant disfigurement.  First there must be disfigurement.  An injury is disfiguring if it alters for the worse the plaintiff’s natural appearance.  (PJI3d 2.88B [2006].)  Second, the disfigurement must be significant.  Disfigurement is significant if a reasonable person viewing the plaintiff's body in its altered state would regard the condition as unattractive, objectionable, or as the object of pity or scorn.  (Lopez v Senator, 65 NY2d 1017, 1019, 494 NYS2d 101 (1985); Loiseau v Maxwell, 256 AD2d 450, 682 NYS2d 74 [2d Dept 1998]; Waldon v Wild, 96 AD2d 190, 468 NYS2d 244 [4th Dept 1983]; PJI3d 2:88B [2006].)  

Generally, the issue of significant disfigurement is for the jury.  However, the charge for significant disfigurement should only be used if the evidence raises an issue of fact as the significance of the disfigurement. (Jordan v Baine, 241 AD2d 894, 660 NYS2d 509 (3d Dept 1997).  The jury charge for significant disfigurement is as follows:

“You must answer the following question:  As a result of the accident, has the plaintiff sustained an injury which results in a significant disfigurement?  An injury is disfiguring if it alters for the worse the plaintiff’s natural appearance.  A disfigurement is significant if a reasonable person viewing the plaintiff’s body in its altered state would regard the condition as unattractive, objectionable, or as the object of pity or scorn.  If you find that plaintiff has suffered a disfigurement, and that the disfigurement is significant, you must answer the question ‘yes.’  If you find that there has been no disfigurement, or that the disfigurement is trivial or inconsequential, you must answer the question ‘no.’”  

(PJI3d 2:88B [2001].)


As a matter of law there is no significant disfigurement where the scar is not described anywhere in terms of length, width, texture or density.  (Keith v Suburban Tr. Corp., 283 AD2d 401, 723 NYS2d 892 [2d Dept 2001]; Lisa v Pastor, 262 AD2d 368, 691 NYS2d 164 [2d Dept 1999]; Estrella v Marano, 235 AD2d 358, 679 NYS2d 678 [2d Dept 1998]; Jordan v Baine, 241 AD2d 894, 660 NYS2d 509 [3d Dept 1997]; see also, Benitez v Sexton, 139 AD2d 686, 527 NYS2d 803 [2d Dept 1988].)  Likewise scars that are not readily observable are not disfigurements (Caruso v Hall, 101 AD2d 967, 477 NYS2d 722 [3d Dept 1984] [an injury is only a disfigurement if it is “readily discernible by an individual looking at the plaintiff”]), and therefore there is not a jury issue as to the significance of the injury.  For example, scarring on the foot (San George v Prowse, 259 AD2d 988, 688 NYS2d 363 [4th Dept 1999], calf (Edward v DeHaven, 155 AD2d 757, 758, 547 NYS2d 462 [3d Dept 1989] [½" indentation on plaintiff’s calf, not significant as a matter of law]), lower leg (Loiseau v Maxwell, 256 AD2d 450, 682 NYS2d 74 [2d Dept 1998] [Defendant entitled to summary judgment on threshold grounds, where infant plaintiff alleges significant disfigurement based on 5cm by 1cm scar on his lower leg]), or scarring that is obscured by hair (Caruso v Hall, 64 NY2d 843,  487 NYS2d 322 [1985], affg Caruso v Hall, 101 AD2d 967, 477 NYS2d [3d Dept 1984] [scar on top of head, obscured by hair is not significant disfigurement as a matter of law because it has not changed the plaintiff’s natural appearance]; Pietrocola v Battibulli, 238 AD2d 864, 865, 656 NYS2d 559 [3d Dept 1999] [2 ½ cm laceration above the hairline is not disfiguring]; Koppelmann v Lepler, 135 AD2d 507, 522 NYS2d 12 [2d Dept 1987] [defendant entitled to summary judgment where infant plaintiff sustained 1/8 inch scar which, as revealed in photographs, was obscured by hair]) or other body parts (Petrivelli v Walz, 227 AD2d 735, 736, 642 NYS2d 348 [3d Dept 1996] [“[t]he scar inside the lip is unobservable and prevents a reasonable observer from regarding this condition as unattractive, objectionable or as the subject of pity or scorn”]) cannot give rise to a finding of significant disfigurement.  

1. 
Injuries constituting significant disfigurement.

$ 
Any facial injury which, when viewed by a reasonable person, would cause the reasonable person to regard the condition of the plaintiff’s face in its altered state as unattractive, objectionable, or as the subject of pity or scorn. (Agudelo v Pan Am. World Airways, Inc., 118 Misc 2d 186 [Sup Ct, Bronx County 1983].)

$ 
Any injury a reasonable person viewing the plaintiff’s body in its altered state would regard the condition as unattractive, objectionable or as object of pity or scorn.  (Waldron v Wild, 96 AD2d 190 [4th Dept 1983].)

$ 
Deeply discolored line shaped scar under right eye that could not be, per doctor’s affidavit, treated or significantly improved. (Abdulai v Roy, 232 AD2d 229 [1st Dept 1996].) 

$ 
Facial scarring that reasonable person would find unattractive, objectionable, or as subject of pity and scorn. (Carson v De Lorenzo, 238 AD2d 790 [3d Dept 1997], lv denied 90 NY2d 810.) 

$ 
Laceration requiring twenty (20) stitches and leaving two to two and one half inch scar on plaintiff’s forehead–which was still visible six and one-half years after the accident–constituted “disfigurement.”  (Zulawski v Zulawski, 170 AD2d 979 [4th Dept 1991].) 

$ 
Six inch scar on plaintiff’s shoulder following surgery required by automobile accident qualified as a “serious injury.” (Matula v Clement, 132 AD2d 739 [3d Dept 1987], appeal denied 70 NY2d 610.) 

2. 
Injuries not constituting significant disfigurement.
$ 
Evidence in personal injury action arising out of motor vehicle accident supported jury’s finding that plaintiff’s facial scarring did not amount to “significant disfigurement” that qualified as “serious injury” under no-fault law; two of four facial scars were not readily observable, third scar was described by physician as virtually invisible, and 2.3 cm scar running from plaintiff’s lip toward his nose could be found by jury not to amount to significant disfigurement.  (Petrivelli v Walz, 227 AD2d 735 [3d Dept 1996].) 

$ 
Lip injury that caused plaintiff: (1) difficulty eating and smiling; and (2) to drool, where plaintiff’s physician said injury had healed well, and jury was given opportunity to observe injury and driver smiling.  (Moxley v Givens, 255 AD2d 632 [3d Dept 1998].) 

$ 
Quarter inch indentation on plaintiff’s left calf.  (Edwards v De Haven, 155 AD2d 757 [3d Dept 1989].) 

$ 
Scar 7/8" long on plaintiff’s lower lip–cannot be deemed a significant disfigurement as a matter of law. (Young v Gould, 298 AD2d 287 [1st Dept 2002].) 

$ 
Scar five (5) cm in length on lower part of infant plaintiff’s right leg not a “significant disfigurement.” (Loiseau v Maxwell, 256 AD2d 450 [2d Dept 1998].) 

$ 
Scar from repair of deviated septum.  (Jordan v Baine, supra.)

$ 
Scar on adult’s scalp obscured by hair. (Caruso v Hall, 101 AD2d 967 [3d Dept 1984], aff’d 64 NY2d 843 [1985].)  

$ 
Thirty to forty percent permanent hair loss in area of scarring following suturing required as a result of injuries sustained in car accident.  (Smith v Mouawad, 91 AD2d 700 [3d Dept 1982].) 

3.  
Conclusion

 SEQ CHAPTER \h \r 1In sum, once a plaintiff comes forward with evidence of  readily observable scaring or other disfigurement, the significance determination is generally for the jury.  If the alleged disfigurement is obscured from view by hair, or by its location, it is not, as a matter of law, a disfigurement.  On the other hand a scar that is in a prominent location (face or forehead), and is of significant length (1 inch) may be a significant disfigurement as a matter of law. Most cases, naturally, occur in the gray area between prominence and the obscure, and are left to the jury.

Question: What about scarring that would generally be covered by clothing?  It, generally would not be readily observable, yet courts have allowed juries to consider the significance of shoulder scarring and surgical scaring from hernia operations.  What, after all is the difference between hair and clothing, beyond the fact that you pay for one, and pay for the removal of the other?

F. 
Permanent loss of use of a body function, system, organ or member

In order for a plaintiff to demonstrate the permanent loss of use of a body organ, member, function, or system, the plaintiff must demonstrate that the loss of use is “total.”  (Oberly v Bangs Ambulance, Inc., 96 NY2d 295 [2001].)  Therefore, plaintiffs must first identify the body organ, member, function, or system allegedly injured as a result of the subject automobile accident and then demonstrate that the loss of use is total.  Given the standard established in Bangs, it is virtually impossible for a plaintiff to meet this sub-category.  

G. 
Permanent Consequential Limitation of Use of a Body Organ or Member


Together with the “significant limitation category” (followed below) and perhaps the 90/180 category, the “permanent consequential category” is the most heavily litigated category under the statute.  Unfortunately, courts tend to use these categories interchangeably without providing a line of demarcation as to which types of injuries may fall into one category or the other.  Nevertheless, for a plaintiff to establish a permanent consequential limitation of use of a body organ, plaintiff must demonstrate more than a “mild, minor or slight limitation of use.”  (Jordan v Baine, supra.)  For purposes of defining “serious injury,” a permanent “consequential” loss must be “important” or “significant.”  (Dufel v Green, 84 NY2d 795, 798 [1995]; Grotzer v Levy, 133 AD2d 67 [2d Dept 1987].)  

To successfully prove a permanent consequential limitation of use of a body organ or member, the plaintiff must demonstrate the following: (1) the limitation of use must be permanent (based upon recent examination); (2) the limitation must involve the use of a body organ or member; (3) the limitation of use must be more than mild, minor or slight; and (4) the limitation must be objectively verified by medical evidence in either qualitative or quantitative terms. (Toure v Avis Rent A Car Sys., Inc. (98 NY2d 345 [2002]).  


Here, again, courts have provided some guidance as to what does and what does not constitute a permanent consequential limitation of use of a body organ or member.

1. 
Level of evidence and injuries constituting permanent consequential limitation of use of a body organ or member.

$ 
In dictum, the Second Department noted that permanent limitation (and presumably significant limitation category as well) can be satisfied by proof that “organ, member or function operates . . . only with persistent pain.”  (June v Gonet, 298 AD2d 811 [3d Dept 2002].)  
$ 
The Third Department has described the level of evidence required to satisfy the permanent consequential limitation of use of a body organ or member:  


After a defendant has met the burden of proving that the plaintiff’s injuries do not rise to the level of serious injury, it is incumbent upon the plaintiff to raise a triable issue of fact by submitting competent and admissible medical evidence based on objective medical findings and diagnostic test which support a claim or serious injury.  (Cody v Parker, 263 AD2d 866 [3d Dept 1999].)  The expert must provide a basis for his or her conclusion by quantifying the loss or limitation, or otherwise demonstrating that it is meaningful.  (Fountain v Sullivan, 261 AD2d 795 [3d Dept 1999].)  In the absence of such proof, a plaintiff’s subjective complaints of pain are insufficient to create an issue of fact.  (Cody v Parker, supra.)

2. 
Injuries not constituting a permanent consequential limitation of use of a body organ or member.

$ 
Unspecified extent or degree of limitation of motion in alleged cervical and lumbar spine injuries.  (Perotte v N.Y. City Tr. Auth., 250 AD2d 746 [2d Dept 1998].) 

$ 
Intermittent shoulder pain. (Baldasty v Cooper, 238 AD2d 367 [2d Dept 1997].) 

$ 
Injury to motorist’s non-dominant thumb resulting in 15-degree loss of flexion. (Boyd v Pierce, 225 AD2d 867 [3d Dept 1996], lv denied 89 NY2d 801.)  

$ 
Subjective complaints of persistent lower back pain impacting on daily routine.  (Gabianelli v Gerardi, 175 AD2d 468 [3d Dept 1991].) 

$ 
Acute cervical strain. (Godden v Carmen, 169 AD2d 812 [2nd Dept 1991].)

$ 
Back sprain with no permanent disability.  (Sundack v Power Test Petro Corp., 150 AD2d 440 [2d Dept 1989].)  

$ 
Slight narrowing of intrevertebral disc spaces suggesting mild cervical spondylosis not permanently or significantly limiting use of body organ.  (Martini v Asmann, 146 AD2d 571 [2d Dept 1989].)

$ 
Mild or minor limitation of use of motorist’s neck and slight curtailment in performance of usual activities following automobile collision.  (Kaiser v Edwards, 98 AD2d 825 [3d Dept 1983].) 

$ 
Subjective complaints of intermittent head and neck pain curtailing certian activities. (Dwyer v Tracey, 105 AD2d 476 [3d Dept 1984].) 

$ 
Claim of mere “decreased range of motion” failing to state extent or degree of limitation.  (Peralta v Carta, 298 AD2d 373 [2d Dept 2002].)  

H. 
Significant Limitation of Use of a Body Function or System


As stated by the Court of Appeals, “one of the goals of the Legislature’s scheme of no-fault automobile reparations is to keep minor personal injury cases out of court.”  (Licari v Elliot, at 236.)  The Court of Appeals continued:

[T]he word ‘significant’ as used in the statute pertaining to ‘limitation of use of a body function or system’ should be construed to mean something more than a minor limitation of use.  We believe that a minor, mild or slight limitation of use should be classified as insignificant within the meaning of the statute.  (Id.)  


In order to qualify as a serious injury under this provision, two conditions must exist.  First, an injured party must identify and establish a limitation of use.  Second, it must be shown that this limitation is significant.  It is for the court to make a preliminary determination as to whether the limitation of use claimed may be viewed as a significant limitation as a matter of law.  (Gaddy v Eyler, 79 NY2d 955 [1992]; Licari, supra.)  Such determination must be based upon a sworn medical affidavit containing opinions based on a recent medical examination.  (O’Neill v Rogers, 163 AD2d 466 [2d Dept 1990]; Philpotts v Petrovic, 160 AD2d 856 [2d Dept 1990]; Covington v Cinnirella, 146 AD2d 565 [2d Dept 1989].)  


Further, given the more recent Court of Appeals decision in Toure, a medical expert’s qualitative assessment of the plaintiff’s condition which compares the plaintiff’s impingement or limitation to the normal function, purpose and use of that affected body function or system may also be used to establish a permanent significant limitation of use of a body function or system.  Simply put, following Torre, a qualitative medical assessment may also suffice.



Even if pain and limitation is medically indicated, a plaintiff’s symptoms and limitations must be both quantified and significant.  (Van Nostrand v Regina, 212 AD2d 883 [3d Dept 1995].)  Subjective complaints of pain without further proof are insufficient to establish a “serious injury.”  (Tankersley v Szesant, 235 AD2d 1010 [3d Dept 1997]; Antoniou v Duff, 204 AD2d 670 [2d Dept 1994].) 

Naturally, courts have provided some guidance as to which injuries do and do not constitute permanent consequential limitation of use of a body organ or member.

1. 
Injuries constituting significant limitation of use of a body function or system.

$ 
Complaints of radicular pain corroborated by neurologist’s opinion that objective results of post-accident MRI coincided with complaints of pain and that victim sustained an injury resulting in significant limitation of use of a body function or system.  (Quinn v Licausi, 263 AD2d 820 [3d Dept 1999].) 

$ 
Forty-eight percent loss of function in ability to rotate trunk from side to side, forty percent loss in ability to bend, and sixty-seven percent loss in ability to arch or extend back.  (Clanton v Agoglitta, 206 AD2d 497 [2d Dept 1994].)  

$ 
“Heart damage resulting from pulmonary embolism alleged to be result of automobile accident caused by negligence constituted ‘serious injury.’” (Gasparinin v Hertz Corp., 129 Misc 2d 1102 [Civ Ct, New York County 1985].) 

$ 
Knee injury which caused knee to buckle frequently and created a degenerative arthritic condition.  (D’Amato v Stomboli, 264 AD2d 800 [2d Dept 1999].) 

$ 
“A mental or emotional impairment may in certain circumstances constitute a ‘significant limitation’ of use of a body function or system under the ‘no-fault’ statute.”  (Sellitto v Casey, 268 AD2d 753 [3d Dept 2000].)  

2. 
Injuries not constituting significant limitation of use of a body function or system

$ 
Painful sprain limiting movement of neck and back.  (Licari v Elliot, supra.) 

$ 
Conclusory use of word “significant” in doctor’s affidavit does not establish that motorist sustained serious injury.  (Flater v. Brennan, 173 AD2d 945 [3d Dept 1991].)  

$ 
Soft tissue injury to automobile accident victim causing even persistent and protracted back pain lacking medical evidence establishing a meaningful impairment or limitation resulting from pain.  (Lashway v Groshans, 241 AD2d 832 [3d Dept 1997].) 

$ 
Deviated septum.  (Jordan v Baine, supra.) 

$ 
Minor abnormalities in knee found by MRI.  (Hodges v Jones, 238 AD2d 962 [4th Dept 1997].) 

I.
“90/180 Day” Standard

Pursuant to § 5102(d), an injured party can meet the “serious injury” threshold if she demonstrates: 

A medically determined injury or impairment of a non-permanent nature which prevents the injured person from performing substantially all of the material acts which constitute such person’s usual and customary daily activities for not less than ninety days during the one hundred eighty days immediately following the occurrence of the injury or impairment.

The Court of Appeals in Licari discussed the evidentiary proof necessary to meet the serious injury threshold under the “90/180" standard–“a medically determined injury or impairment which prevents the injured person from performing substantially all of the material acts which constitute such person’s usual and customary daily activities for not less than ninety days during the one hundred eighty days immediately following the occurrence of the injury or impairment.”  With respect to the words “substantially all,” the Court of Appeals has stated that such language “should be construed to mean that the person has been curtailed from performing his usual activities to a great extent rather than some slight curtailment.”  (Licari v Elliot, supra, at 236.)  Further, as to the statutory 90/180 day period of disability, it is a necessary condition to the application of the statute where the statute is specific, as it is here:

[T]hat the period of disability must be ‘for not less than ninety days during the one hundred eighty days immediately following the occurrence of the injury or impairment,’ the Legislature has made it abundantly clear that the disability falling within this threshold period must be proved along with the other statutory requirements in order to establish a prima facie case of serious injury.

(Licari v Elliot, supra, at 236.) 

1.
Injuries satisfying the 90/180 day limitation requirement.

Perhaps the simplest way to get a handle on the 90/180 limitation is to focus on the pattern jury instruction for this exception, which provides:

As a result of the accident, did the plaintiff sustain a medically determined injury or impairment of a non-permanent nature that prevented (him, her) from performing substantially all of the material acts that constituted (his, her) usual and customary daily activities for not less than ninety days during the one-hundred eighty days immediately following the accident?

. . . 

A medically determined injury is one that is supported by testimony [specify appropriate medical professional such as: doctor, osteopath, chiropractor] . . . .

The exception requires a medically determined impairment of non-permanent nature.  This means that the plaintiff must submit medical evidence connecting the inability to perform daily activities to the accident.  (DiNunzio v County of Suffolk, 256 AD2d 498 [2d Dept 1998].)  Clearly, the medical evidence must be in admissible form; things like unsworn chiropractors affidavits or chiropractic affirmations will not suffice.  (Grossman v Wright, 268 AD2d 79 [2d Dept 2000].)  Moreover, the medical evidence must causally connect the impairment to the accident and objectively describe the impairments.  (Rose v Furgerson, 281 AD2d 857 [3d Dept 2001].) 

Normally, an individual who is out of work for the statutory time period at doctor’s orders based on an objective diagnosis meets the threshold.  For example, where the plaintiff is out of work for 141 days per her doctor’s orders based on his diagnosis of cervical spine injuries resulting in treatment pain relievers, muscle relaxers and physical therapy, and defendant submits no opposing medical evidence, the plaintiff has established 90/180 as a matter of law.  (Barnes v Stewart, 258 AD2d 707 [3d Dept 1999].)   

2. 
Injuries not satisfying the 90/180 requirement.

Simply put, there is no medically determined impairment of a non-permanent injury where the plaintiff submits a conclusory or self-serving affidavit of subjective complaints.  (Bennett v Reed, 263 AD2d 800, 801 [3d Dept 1999].)  Not surprisingly, mere “self-serving statements as to what activities [plaintiff] could not engage in is fatal to his claim of serious injury.”  (Drexler v Melanson, 301 AD2d 916 [3d Dept 2003]; see also Gilman v Kellman, 300 AD2d 865 [3d Dept 2002] [finding subjective complaints of discomfort insufficient to support a claim for serious injury].)  The medical proof must also show that the plaintiff’s activities were limited for the statutory period of 90 of the 180 days immediately following the accident.  (Sherlock v Smith, 273 AD2d 95 [1st Dept 2000].)  

Even if there is a medically determined impairment, a slight curtailment is insufficient to meet the threshold.  Instead, there must be curtailment of all the plaintiff’s daily activities.  (Licari v Elliot, supra.)  In fact, the following constitute a few fact-specific examples of what courts have determined will not meet “substantially all” standards”

$ 
Lying on the floor to relieve pain after long period of computer use and leaning on the wall during meetings.  (Berk v Lopez, 278 AD2d 156 [1st Dept 2000].) 

$ 
Missing two weeks of work, returning to work half days and suffering inability to “hold little things the way she used to.”  (Szabo v XYZ, Two Way Radio Taxi Ass’n, 267 AD2d 134, 136 [1st Dept 1999].)  

$ 
Bruises and undemonstratable “emotional trauma” allegedly sustained as a result of a car accident which did not preclude plaintiff from enjoying most of her daily activities or more than 90 days within first 180 days after accident and which did not prevent her from reopening business nine months after accident.  (Felice Fedder Oriental Art, Inc. v Scanlon, 708 F Supp 551 [SDNY 1989].)  

III.
POMMELLS v PEREZ AND THE NEXT WAVE OF

“SERIOUS INJURY” LITIGATION

The recent decisions reached by the Court of Appeals in Pommells v Perez, supra, has significantly changed the landscape of serious injury litigation.   In Pommells, New York’s highest Court commented that the failure to grant summary dismissal “even where the evidence justifies dismissal, burdens court dockets and impedes the resolution of legitimate claims.” (Pommells v Perez, supra, at 571-572).  In conducting its analysis of the three (3) cases, the Court determined that it was once again compelled to articulate a standard for “soft-tissue injuries - herniated discs.”  (Pommells v Perez, supra, at 572). The Court focused its analysis on factors that interrupt the chain of causation between an accident and a claimed injury.  Among these factors include a significant gap in treatment, an intervening medical problem, or a preexisting condition. 


A.
The Build-Up to Pommells

Over the last several years, there has been an increasing trend in cases involving the dismissal of the plaintiff’s complaint based on the failure of the plaintiff to explain a significant gap in treatment or a preexisting degenerative condition:

$ 
Where the plaintiff offered the affidavit of a neurologist who treated the plaintiff eight (8) days after the accident, and then not again for 2.5 years, the Court, while not willing to assert that the cessation of treatment conclusively demonstrates an absence of a serious injury, held that the absence of an adequate explanation and medical evidence compels a finding of no serious injury. (Thompson v Abbasi, 15 AD3d 95 [1st Dept 2005].)

$ 
3 ½ year gap between the date of the accident and the MRI diagnosing a herniated disc precludes finding that the accident was the proximate cause of the disc herniation. (Ekundayo v GHI Autho Leasing, 273 AD2d 346 [2d Dept 2000].)

$ 
None of the evidence proffered by plaintiff established that his limitations of movement in his cervical and lumbar spine after the motor vehicle accident were more severe than those in a previous accident. (McNeil v Dixon, 9 AD3d 481 [2d Dept 2004].)

$ 
Chiropractor did not distinguish between aggravation of pre-existing injury and preexisting injury, itself by objective medical evidence. (Franchini v Palmieri, 1 NY3d 536 [2003], affg 307 AD2d 1056 [3d Dept].)


As is frequently the case, the various departments throughout New York State continued to remain split on the issues of gaps in treatment and preexisting injuries.  Finally, on April 28, 2005 the Court of Appeals decided three cases which specifically addressed these issues.  In the three (3) cases, the Court indicated the plaintiff cannot simply ignore these significant evidentiary issues.  In doing so, the plaintiff may face the peril of dismissal for failing to establish a “serious injury” under New York Insurance Law.  


B.
The Decisions

The decisions reached in Pommells provide the best direction for cases involving soft tissue injuries and are the most notable since Toure v Avis Rent A Car Sys. (98 NY2d 345 [2002])  It is interesting to note that Toure v Avis Rent A Car Sys., decided in 2002 has been cited more than five hundred (500) times in published decisions.  As of the date of this article, Pommells has already been cited over one hundred (100) times in published decisions.  The importance of the decisions reached in Pommells cannot be overstated and we pay particular attention to the decisions below. 



1.
Pommells v Perez



The first case in Pommells v Perez involved an automobile accident on March 15, 1998, in which the plaintiff claimed a herniated lumbar disc.  The plaintiff alleged that he satisfied the 90/180 category and the significant limitation category.  On his lawyers referral, the plaintiff treated with a neurologist a few days following the accident and underwent a six (6) month course of physical therapy, during which time he did not work.  Plaintiff did not seek medical treatment for his alleged accident related injuries for more than three (3) years.  Moreover, in July and August of 2000, plaintiff was treated for kidney problems resulting in the removal of his kidney.


The defendant moved for summary judgment.  In support of the motion, the defendant submitted an affidavit of an independent examining neurologist.  The neurologist opined that there was no evidence of cervical or lumbar radiculopathy or a causally related neurological disability.  Additionally, the defendants submitted radiologists affidavits who opined that there was no evidence of a diffuse bulge or focal disc protrusion.  In opposition to the motion, the plaintiff submitted unsworn medical reports and a sworn report of the physician who examined him nearly four (4) years after the accident.  This physician opined that plaintiff had MRI evidence of a herniated lumbar disc with clinical evidence of radiculopathy and that plaintiff’s symptoms were related to “the history as stated.”  The history included both the car accident and the kidney condition.


The Court of Appeals held that the plaintiff did not sustain his burden of rebutting defendants showing of his entitlement to summary judgment.  In reaching its decision, the Court of Appeals made two notable holdings: (1) proof of a herniated disc, without additional objective evidence establishing the physical limitation is not sufficient to establish serious injury; and (2) plaintiff was required to, but did not, come forward with some reasonable explanation for the gap in treatment

2.
Brown v Dunlop

The plaintiff was involved in an auto accident on June 25, 1999.  He was taken from the accident scene by ambulance.  After complaining of neck and back pain, an August 1999 MRI revealed disc bulges at L3-L5 and a disc herniation at L5-S1, as well as degenerative changes at that level.  The plaintiff commenced his action in March of 2000, but did not treat for two and one-half (2 ½) years.  The defendant moved for summary judgment by submitting affidavits from two (2) orthopedic surgeons, a radiologist and a neurosurgeon.  All the physicians opined that any limitations plaintiff suffered were, at most, minor.  The radiologist concluded that the disc bulge was chronic and degenerative in nature but did not elaborate further.


In opposition to the motion, plaintiff submitted the affirmation of is treating physician, who opined that the plaintiff suffered from herniated and bulging discs and acute cervical sprain, and that physical examination reveled numerical deficiencies in spinal extension and flexion.  The physician also addressed cessation of treatment, stating that “it became clear after extensive therapy in my office, that further treatment and visits would only be palliatative in nature.”  (Pommells v Perez, supra, at 576). 


In reversing the lower court’s finding for the defendant, the Court of Appeals found that plaintiff raised material issues of fact as to whether he sustained a permanent consequential limitation or significant limitation.  Additionally, the Court found that the plaintiff explained the gap in treatment.

3.
Carrasco v Mendez

The Court of Appeals specifically addressed the issue of preexisting conditions in this case involving an automobile accident which occurred on May 31, 2000.  The plaintiff commenced the action on July 24, 2000.  The defendant moved for summary judgment.  In support of the motion, the defendant submitted the reports of plaintiff’s treating physician, who noted that the plaintiff had a preexisting condition that had served to destabilize the spine and that plaintiff had returned to her “baseline” condition that existed prior to the accident.  Plaintiff was discharged from continued care.  Additionally, the defendant submitted the report of an orthopedic surgeon who conducted a physical examination of the plaintiff on June 25, 2002.  The surgeon opined that plaintiff had preexisting degenerative conditions.  Moreover, he explained the significance of the findings in the MRI that evidenced the degenerative process.  The surgeon also found that the plaintiff did not have an ongoing disability.


In her opposition, the plaintiff submitted an affidavit of a physician who treated her more than one year after the accident.  The physician conducted an examination on November 21, 2002.  Interestingly, this examination conducted after defendants’ Notice of Motion, revealed specific numerical deficiencies in the range of motion of plaintiff’s cervical and lumbar spine.  He also noted muscle spasms and pain consistent with disc herniations that were confirmed by MRIs.  Plaintiff’s physician opined that plaintiff suffered a “serious injury.”


The Court of Appeals held that the plaintiff failed to rebut the defendant’s showing that the plaintiff’s alleged injuries were caused by a preexisting degenerative condition.  Plaintiff’s expert merely opined that the plaintiff’s injuries were consistent with the MRIs that were previously reviewed by the other physicians as having evidenced pre-existing degenerative conditions.  The Court held that the plaintiff had the burden to come forward with evidence addressing the defendant’s claimed lack of causation.  The failure of plaintiff to specifically address the evidence that the injuries were preexisting degenerative conditions resulted in dismissal of the complaint.  

C.
Impact on Future Practice


While the decisions clarify what needs to be established, Pommells does not provide any new defense.  Rather, taking together, the Court of Appeals has continued to focus on the purpose of the No Fault Law in deciding Threshold cases.  Thus, while Pommells seems to have provide clarification and guidance to be followed in the soft tissue – neck and back cases, there remain questions in cases such as psychological claims.  That said, Pommells has changed practice.  Both sides are now aware of what needs to be proven (or explained) to reach a jury.  

Regardless of perspective, it is imperative that pending claims be evaluated for instances in which there are significant gaps in treatment and demonstrate preexisting injuries.   After Pommells, where there are significant gaps in treatment and/or preexisting injuries, plaintiff’s can no longer escape dismissal of their claims by having a physician causally relate the injury to the accident.  Plaintiff’s must be able to explain these significant causation issues or provide a reasonable excuse.  To that end, cases where the plaintiff has ceased treatment without explanation, and then later continues treatments based on a referral from the attorney, are at risk of being dismissed on a summary judgment motion.  Moreover, cases involving preexisting conditions will be candidates for dismissal where the diagnostic (MRI, x-ray, etc.) evidence support preexisting changes or plaintiff’s own physicians recognize a degenerative process.


IV.  EXPERT AFFIDAVITS AND MOTION PRACTICE
In order to meet the serious injury threshold and survive defense counsel’s summary judgment motion, plaintiffs will normally submit pertinent medical records in hopes of proving that the plaintiff satisfied at least one category of § 5102(d)’s serious injury requirement.  Likewise, defense counsel will often submit the same medical records in support of a defendant’s motion for summary judgment and the ultimate contention that the plaintiff did not meet the serious injury threshold as defined in § 5102(d).


As alluded to in Part II, physicians reports submitted in conjunction with plaintiff’s opposition to a summary judgment motion without a supporting expert affidavit are deemed insufficient.
  (Pagano v Kingsbury, 182 AD2d 268 [2d Dept 1992]; Callas v Malone, 135 AD2d 1016 [3rd Dept 1987]; Zoldas v Louise Cab Corp., 108 AD2d 378 [1st Dept 1985]; Ferguson v Temmons, 79 AD2d 1090 [4th Dept 1981].)  A plaintiff’s opposition to a serious injury threshold challenge, to the extent that it relies solely on the findings of the plaintiff’s own medical witnesses, must be in the form of affidavits or affirmations, unless an acceptable excuse for failure to comply with [such] requirement is furnished.  (Pagano v Kingsbury, supra, at 286; see also Grasso v Angerami, 79 NY2d 813, 814 [1991] [illustrating the same in granting the defendant’s motion for summary judgment and holding that plaintiff’s proof, i.e., the unsworn report of his doctor, was in “inadmissible form”].)  


However, as clarified by the Fourth Department in Dumont v D.L. Peterson Trust (307 AD2d 709 [4th Dept 2003]), vigilant defense counsel should take care to submit more than just unsworn medical records in support of its serious injury-threshold argument.  In fact, the Fourth Department affirmed that where “plaintiff’s counsel provided defendants with authorizations to obtain medical records [and where] the medical records themselves were not provided by plaintiffs’ counsel,” defendants could not rely upon the unsworn medical records in support of their motion for summary judgment.  (Id.)  


Essentially, the Dumont Court determined that where plaintiff’s counsel provides medical records to the defendant, such records may be submitted in support of a defense motion for summary judgment.  (Id.)  Nevertheless, where the plaintiff provides only authorizations allowing access to the records (and therefore not the actual records), defense counsel must provide an expert affidavit in support of the motion for summary judgment as unsworn medical records obtained via plaintiff’s authorization “lack evidentiary value” and may not be used to support a defense motion.  (Id.; see also Trieger v Kinsella, 309 AD2d 1223 [4th Dept 2003] [“With respect to the unsworn medical records [and reports], the record establishes that plaintiffs’ counsel provided defendant[] with authorizations to obtain medical records [and reports] and that [those documents] themselves were not provided by plaintiffs’ counsel.  Thus, defendant[] [is] not entitled to rely upon the unsworn medical records [and reports] in support of [his] motion.”]; Cook v Franz, 309 AD2d 1234 [4th Dept 2003] [noting that medical records obtained by defense counsel through authorizations provided by the plaintiff submitted without an expert affidavit would be considered unsworn and therefore inadmissible].)  


The Fourth Department’s Dumont opinion does not enjoy universal approval in New York State’s other appellate divisions. For example, in Pagano v Kingsbury, supra, the Second Department noted that “when a defendant moves for summary judgment dismissing a complaint based on the plaintiff’s failure to establish ‘serious injury’ and relies solely on findings of the defendant’s own medical witnesses, those findings must be in admissible form, i.e. affidavits or affirmations, and not unsworn reports, in order to make a ‘prima facie showing of entitlement to judgment as a matter of law.’” However, the Second Department was careful to note that “consideration of a plaintiff’s unsworn medical reports submitted in support of a defendant’s motion for summary judgment, based on the plaintiff’s failure to establish ‘serious injury,’ fosters the expeditious disposition of these cases, and is perfectly harmonious with the principle that the ‘serious injury’ threshold is a threshold imposed entirely on the plaintiff.”  (Id.)   Thus, the Second Department, unlike the Fourth Department in Dumont, considered the unsworn reports of the plaintiffs’ medical witnesses, which were annexed to the defendant’s moving papers.  (Id.; see also Taccetta v Scotto, 287 AD2d 707 [2d Dept 2001] [“Defendant may rely upon a plaintiff’s unsworn medical records to establish lack of serious injury under no-fault law.”].) 


Likewise, in Cody v Parker (263 AD2d 866 [3d Dept 1999]), the Third Department reinforced the position established in Pagano in holding that “a moving defendant may rely on unsworn medical reports of the plaintiff’s treating physician.” (Id.) In fact, the Third Department recently reinforced its Cody opinion in ruling that “a moving defendant may rely on unsworn reports of a plaintiff’s treating physician and is not required to produce affidavits or affirmations of medical experts to make the requisite showing provided, of course, that the reports are sufficiently complete and, combined with the other proof, demonstrate that the plaintiff did not suffer a serious injury.”  (Seymour v Roe, 301 AD2d 991 [3d Dept 2003].)


Thus, while careful defense counsel should take care to submit more than just unsworn medical records in support of its serious injury-threshold argument, the Fourth Department’s demand that a defendant provide a doctor’s affidavit to support medical records obtained via a plaintiff’s authorization is not (yet) a statewide requirement.  As a result, SLIWA & LANE recommends always providing a doctor’s affidavit in support of or in opposition to a serious injury threshold motion. 

I.
Identify Potential Categories

A.
Really Easy categories
1. 
Death, Disfigurement, Loss of Fetus


B.
Easy Categories


1.
Fracture



2.
Significant Disfigurement



3.
Permanent Loss of Use


C.
The Gray Area


1.
Permanent Consequential Limitation of Use of a body organ or member



2.
Significant Limitation of Use of a body function or system



3.
90/180


D.
Review Available Materials to Determine:


1.
Pleadings



2.
Limited medical



3.
Interview

II. Discovery / Investigation


A.
Records (Medical, Insurance, Employment) – Certified?


1.
Prior/ subsequent injuries [CIB?]



2.
Loss time from work



3.
Description of limitations

a. comparison to normal

b. What is normal?


1.
“Complained of spasm” v. “I felt spasm”





2.
Beyond subjective pain


B.
Diagnostic Studies (x-ray, MRI CT Scans, etc.,) – Get Them

C.
Prepare Medical Chronology


1.
Identify gaps in treatment

III
Experts

A.
Making Sure Doctors Understand the Threshold


1.
It is not the same as compensation

2. 
Explain the charge



3.
Send letter to doctor carefully explaining the threshold???



4.
Provide expert with ability to produce favorable report


B.
Early Narrative Report from MD (IME or Treating)



1.
Obtain written opinion as to threshold



2.
Defense – obtain record / film review BEFORE IME

C.
Choosing the right expert



1.
Consider understanding of Threshold in selecting physician


D.
Properly disclose expert to include opinion as to Threshold


E.
Schedule IME early (upon receipt of Bill of Particulars)
IV.
Deposition Issues:

A.
90/180 - “Substantially All”



1.
Interesting cases:

a.
Retired

b.
Student

c.
Unemployment

c. Teachers in May



2.
Pinpont limitation by time



3.
Everything from getting dressed to running marathons


B.
Range of Motion Testing


1.
Due to pain


C.
Confirm all medical treatment and providers

D.
Find other injuries/ medical causes of limitations

E.
Make document / authorizations demands and follow-up
V.
Motion for Summary Judgment

A.
No Interest until Summary Judgment on both negligence and Threshold


B.
Evaluate chance of success


C.
Timeliness



1.
120 days from filing the Note of Issue (CPLR 3212)



2.
Orders


D.
Papers


1.
Records in Admissible Form

a. Affidavits of MD only





1.
Affidavits from everyone else






2.
Thoroughly explain each category




b.
Other records





1.
Certified copies or disclosed by plaintiff



2.
Attorney Affidavit – Shift the Burden




a.
Category by category




b.
Multiple plaintiff problems – avoid redundancy



3.
Separate Memorandum of Law



4.
Reply / Opposing

a. Conclusory

b. Admissible form

c. Explain gaps/other injuries/opinion of opposing expert?

d. Objectively?

e. Concession of any categories?

VI.
Trial


A.
Focus on the PJI


B.
Your doctor testifies live

� Notably, following Torre, a qualitative assessment may also suffice to establish a permanent consequential limitation of a body organ or member.   


�One may note that CPLR 2106 provides that the statement of a physician authorized by law to practice in the state and who is not a party to an action may be, when affirmed, filed in an action in lieu of and with the same force as an affidavit.  It should be noted, however, that courts have found that chiropractors do not fall within the scope of such provision.  In fact, a “chiropractor’s affirmation submitted by a personal injury plaintiff in opposition to a summary judgment motion” has been found to be “[in]competent evidence that the plaintiff suffered the requisite “serious injury” within the meaning of the no-fault statute’s provision governing the threshold for tort recovery.”  (Kowalsky v Khan, 279 AD2d 556 [2d Dept 2001]; see also Puentes v Martinez, 309 AD2d 675 [1st Dept 2003]; Magras v Colasuonno, 278 AD2d 388 [2d Dept 2000].)
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