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IntroductionIntroduction

 No Recovery absent a No Recovery absent a ““serious injuryserious injury””
 No Fault Law Intended to Limit LitigationNo Fault Law Intended to Limit Litigation
 What is a What is a ““serious injuryserious injury””
 Pommells v Perez Pommells v Perez –– (4 NY3d 566 [2005]) (4 NY3d 566 [2005])
 Practice TipsPractice Tips



The Nine Serious Injuries [SlideThe Nine Serious Injuries [Slide
1]1]

 DeathDeath
 DismembermentDismemberment
 Loss of FetusLoss of Fetus



When Does It Apply?When Does It Apply?
 Non Economic Loss & Basic EconomicNon Economic Loss & Basic Economic

LossLoss
 Pedestrians, no motorcycles, ATV v MVAPedestrians, no motorcycles, ATV v MVA
 Arising out of use or operation of a motorArising out of use or operation of a motor

vehicle in the State of New York [5104]vehicle in the State of New York [5104]
 Loading /UnloadingLoading /Unloading
 May apply out of State . . . . [May apply out of State . . . . [Wosner v Elrac,Wosner v Elrac,

Inc.,Inc., 48 AD3d 274 [1 48 AD3d 274 [1stst Dept Dept’’ 2008] 2008]
 SUM SUM –– Regulation 35-D;  Regulation 35-D; Raffellini Raffellini [9 NY3d[9 NY3d

196]196]



Damages or LiabilityDamages or Liability
 Mixed QuestionMixed Question

 No liability w/o serious injuryNo liability w/o serious injury
 Serious injury = medical / damagesSerious injury = medical / damages

 CAUTIONCAUTION
 Stipulations to liabilityStipulations to liability
 Motions for partial summary judgmentMotions for partial summary judgment
 BifurcationBifurcation
 Default JudgmentDefault Judgment



Default & InterestDefault & Interest
 Prejudgment interest from judgment onPrejudgment interest from judgment on

negligence [negligence [VonNostrand v FroehlichVonNostrand v Froehlich, 44, 44
AD3d 54 [2d DepAD3d 54 [2d Dep’’t 2007]).t 2007]).

 Default Judgment Default Judgment –– must prove  must prove ““seriousserious
injuryinjury”” at inquest at inquest
 Abbas v Cole,Abbas v Cole, 44 AD3d 31 [2d Dep 44 AD3d 31 [2d Dep’’t 2007]t 2007]
 Amato v Fast Repair, Inc.,Amato v Fast Repair, Inc., 42 AD3d 477 [2d 42 AD3d 477 [2d

DepDep’’t 2007]t 2007]



Nine Serious Injuries [Slide 2]Nine Serious Injuries [Slide 2]

 FractureFracture
 Significant DisfigurementSignificant Disfigurement
 Permanent loss of use of a body organ,Permanent loss of use of a body organ,

member function or systemmember function or system



Nine Serious Injuries [Slide 3]Nine Serious Injuries [Slide 3]

 Permanent consequential limitation of usePermanent consequential limitation of use
of a body organ or memberof a body organ or member

 Significant limitation of use of a bodySignificant limitation of use of a body
function or systemfunction or system

 90/18090/180



90/18090/180
 90/180 --90/180 --

 Medically determined injuryMedically determined injury or impairment or impairment
of aof a

 non permanentnon permanent nature nature
 that that preventedprevented plaintiff from performing plaintiff from performing
   substantially all of the material actssubstantially all of the material acts that that

constituted (his, her)constituted (his, her)
 usual and customary daily activitiesusual and customary daily activities
 for not less than for not less than 90 days90 days during the  during the 180180

daysdays immediately following the accident. immediately following the accident.



Easy DeterminationsEasy Determinations
 DeathDeath

 DismembermenDismembermen
tt

 Loss of FetusLoss of Fetus

 Fracture [not limited]Fracture [not limited]
 TeethTeeth
 Cartilage - NoseCartilage - Nose
 Examples:Examples:

 Non displaced nasal fxNon displaced nasal fx
 Deviated SeptumDeviated Septum
 Chipped toothChipped tooth
 Fractured teeth w/dentalFractured teeth w/dental

carecare..



Significant DisfigurementSignificant Disfigurement

 ““alters plaintiffalters plaintiff’’s natural appearances natural appearance””
 RP would regard P as unattractive,RP would regard P as unattractive,

objectionable, or as the object of pity orobjectionable, or as the object of pity or
scorn.scorn.

 Describe length, width, texture orDescribe length, width, texture or
densitydensity

 Must be readily observableMust be readily observable
 Surgical scars --- if surgery caused bySurgical scars --- if surgery caused by

MVAMVA
 Significant as matter of law: 1Significant as matter of law: 1”” facial facial

scarscar
 Temporary disfigurements countTemporary disfigurements count

((Pecora v LawrencePecora v Lawrence, 28 Ad3d 1136, 28 Ad3d 1136
[4[4thth Dep Dep’’t 2006])t 2006])



Permanent Loss of UsePermanent Loss of Use

 Oberly v. Bangs,Oberly v. Bangs,
 TOTAL LOSS OF USETOTAL LOSS OF USE

 Objective evidence:Objective evidence:
 permanencypermanency
 loss of useloss of use

 Examples:  Frozen limbs, paralysis.Examples:  Frozen limbs, paralysis.
 Why plead only one?Why plead only one?



Most Difficult DeterminationsMost Difficult Determinations
 Type of casesType of cases

 soft tissue, neck and backsoft tissue, neck and back
 ROM limitationsROM limitations
 closed head; neuropsychological; PTSD;closed head; neuropsychological; PTSD;

TMJTMJ
 ExceptionsExceptions

 Permanent consequential limitation ofPermanent consequential limitation of
useuse

 Significant limitation of useSignificant limitation of use
 90/18090/180



Permanent ConsequentialPermanent Consequential
Significant Limitation of UseSignificant Limitation of Use

& 90/180& 90/180
 Defendant shifts burdenDefendant shifts burden

 IME opinion with no objective findingsIME opinion with no objective findings
 P - competent medical evidenceP - competent medical evidence

 Objective medical findings -diagnostic testsObjective medical findings -diagnostic tests
 More than minor - not subjective complaintsMore than minor - not subjective complaints
 Qualitative / Quantitative LimitationsQualitative / Quantitative Limitations
 Explain away problems: before, after & gapsExplain away problems: before, after & gaps



Toure v Avis Rent A CarToure v Avis Rent A Car
 ““Whether a limitation of use or function isWhether a limitation of use or function is

significant or consequential (i.e. importantsignificant or consequential (i.e. important
. . . ) relates to medical significance and. . . ) relates to medical significance and
involves a comparative determination ofinvolves a comparative determination of
the degree or qualitative nature of anthe degree or qualitative nature of an
injury based upon the normal function,injury based upon the normal function,
purpose and use of the body partpurpose and use of the body part””  (98  (98
NY2d 345 [2002])NY2d 345 [2002])

 Limitation Limitation ““has an objective basis andhas an objective basis and
compares the plaintiffcompares the plaintiff’’s limitations to thes limitations to the
normalnormal””



Permanent ConsequentialPermanent Consequential
Limitation of Use of a BodyLimitation of Use of a Body

Organ or MemberOrgan or Member
 Permanent limitation of use [based uponPermanent limitation of use [based upon

recent examination];recent examination];
 Involve use of body organ or memberInvolve use of body organ or member

 Expert / is neck or back a body organ orExpert / is neck or back a body organ or
member?member?

 More than mild, minor or slightMore than mild, minor or slight
 Qualitative or Quantitative Description ofQualitative or Quantitative Description of

limitation  -- Compare to limitation  -- Compare to ““NormalNormal””



Meeting the Standard -Meeting the Standard -
Permanent ConsequentialPermanent Consequential

LimitationLimitation
 Not seriousNot serious

 mild, minor, slightmild, minor, slight
 no objective measureno objective measure
 no causal link  byno causal link  by

expert even with filmsexpert even with films
 ChiropractorChiropractor

AffirmationAffirmation
 no expert onno expert on

permanencypermanency
 no test descriptionno test description

 Serious -- Issue ofSerious -- Issue of
FactFact
 ObjectiveObjective

quantification inquantification in
admissible formadmissible form
 ROM -- % lossROM -- % loss
 PermanentPermanent
 Diagnostic testsDiagnostic tests
 ExplanationExplanation

 Causal connectionCausal connection
 Recent ExamRecent Exam



Permanent Consequential -Permanent Consequential -
ElementsElements

1.1. Limitation of use is permanent [basedLimitation of use is permanent [based
upon recent examination];upon recent examination];

2.2. The limitation must be of the use of aThe limitation must be of the use of a
body organ or member;body organ or member;

3.3. The limitation must be more than mild,The limitation must be more than mild,
minor or slight;minor or slight;

4.4. The limitation must be objectively verifiedThe limitation must be objectively verified
by medical evidence in either qualitativeby medical evidence in either qualitative
or quantitative terms.or quantitative terms.



Significant Limitation of UseSignificant Limitation of Use
of a Body Function or Systemof a Body Function or System
 Not Serious -Not Serious -

 Degree & duration ofDegree & duration of
limitation not statedlimitation not stated

 SeriousSerious
 All MDAll MD’’s agree ons agree on

duration &duration &
descriptiondescription

 Issue of Fact:Issue of Fact:
 MD describes ROMMD describes ROM

in degree andin degree and
duration based onduration based on
recent testsrecent tests

 IME physicianIME physician

 Not Serious -Not Serious -
ExamplesExamples
 PTSD w/o objectivePTSD w/o objective

basis for diagnosisbasis for diagnosis
 Time gapsTime gaps

 treatment / affidavittreatment / affidavit
 MRI confirmedMRI confirmed

herniation with noherniation with no
medical opinionmedical opinion
describing limitationdescribing limitation

 2-10% loss ROM2-10% loss ROM



Significant Limitation -Significant Limitation -
ElementsElements

1.1. Limitation of a body function or system;Limitation of a body function or system;
2.2. More than mild, minor or slight; and,More than mild, minor or slight; and,
3.3. Objectively verified by medical evidenceObjectively verified by medical evidence

in qualitative or quantitative terms asin qualitative or quantitative terms as
compared to normal.compared to normal.



90/18090/180
 ElementsElements

 Medically determined non-permanent injuryMedically determined non-permanent injury
 Need MD / Chiropractor testimonyNeed MD / Chiropractor testimony
 Quantifies limitation- duration & severityQuantifies limitation- duration & severity
 Objectivity required [Objectivity required [Alcombrack v Swartz,Alcombrack v Swartz, 49 49

Ad3d 1170 [4Ad3d 1170 [4thth Dep Dep’’t 2008]t 2008]
 Prevents substantially all activities of dailyPrevents substantially all activities of daily

livingliving
 90 / 180 days following accident90 / 180 days following accident

 Easy case:  out of work per doctorEasy case:  out of work per doctor’’s orders order
for three months.for three months.



90/18090/180
 Timing of the IMETiming of the IME

 Second Department --  might need examSecond Department --  might need exam
within 90/180 time periodwithin 90/180 time period

 Fourth Department --  Can address issue byFourth Department --  Can address issue by
doctordoctor’’s reliance on review of certified medicals reliance on review of certified medical
recordsrecords

 Alcombrack v SwartzAlcombrack v Swartz
 More on this later . . . maybeMore on this later . . . maybe



PommellsPommells
 Purpose of No Fault law -- limit litigationPurpose of No Fault law -- limit litigation

 Failure to grant dismissal Failure to grant dismissal ““even whereeven where
evidence justifies dismissal, burdens courtevidence justifies dismissal, burdens court
dockets and impedes resolution of legitimatedockets and impedes resolution of legitimate
claims.claims.””

 Road Map -- Must ExplainRoad Map -- Must Explain
 Gaps in treatmentGaps in treatment
 Pre-existing degenerative conditionsPre-existing degenerative conditions
 Subsequent InjuriesSubsequent Injuries
 Herniated Disc is NOT enoughHerniated Disc is NOT enough

 Aggravation itself must qualifyAggravation itself must qualify



Pommells v. Perez - FactsPommells v. Perez - Facts
 Facts:Facts:

 3/15/98 3/15/98 –– MVA MVA
 Claims Claims –– herniated lumbar discs herniated lumbar discs
 TreatmentTreatment

 Neuro few days post accidentNeuro few days post accident
 6 months PT & Off Work6 months PT & Off Work

 8/2000 Kidney removal8/2000 Kidney removal
 2002 2002 –– plaintiff returns for treatment plaintiff returns for treatment



Pommells v. Perez - EvidencePommells v. Perez - Evidence
 DefendantDefendant’’s Evidence:  Favorables Evidence:  Favorable

Neurologist and Radiologist AffidavitsNeurologist and Radiologist Affidavits
finding no causally related disability;finding no causally related disability;

 PlaintiffPlaintiff’’s Evidence:s Evidence:
 Un-sworn medical reportsUn-sworn medical reports
 Doctor affidavit based upon examination 4Doctor affidavit based upon examination 4

years post accidentyears post accident
  herniated lumbar disc and clinical radiculopathy herniated lumbar disc and clinical radiculopathy

related to related to ““history statedhistory stated”” (included MVA & Kidney) (included MVA & Kidney)



Pommels v. Perez - HoldingPommels v. Perez - Holding

 DismissedDismissed

 Herniated disc w/o objective evidence ofHerniated disc w/o objective evidence of
physical limitation does not qualifyphysical limitation does not qualify

 Plaintiff must provide reasonablePlaintiff must provide reasonable
explanation for gap in treatmentexplanation for gap in treatment



Brown v DunlopBrown v Dunlop
 Explanation of 2.5 year Gap in TreatmentExplanation of 2.5 year Gap in Treatment

 Affirmation of PAffirmation of P’’s physician:  herniated ands physician:  herniated and
bulging discs; numeric deficiencies in spinalbulging discs; numeric deficiencies in spinal
extension and flexion     +extension and flexion     +

 Reasonable explanation - After therapy anyReasonable explanation - After therapy any
future treatment would only be palliativefuture treatment would only be palliative

 Hold:  Issue of fact as to permanentHold:  Issue of fact as to permanent
consequential and significant limitationconsequential and significant limitation



Carrasco v MendezCarrasco v Mendez
 Pre-Existing Conditions must be explainedPre-Existing Conditions must be explained
 Submissions:Submissions:

 Defendant:  PlaintiffDefendant:  Plaintiff’’s medical notes of pre-s medical notes of pre-
existing, and IME report -- MRI findings asexisting, and IME report -- MRI findings as
degenerative;degenerative;

 Plaintiff:  Affidavit of Ortho based upon onePlaintiff:  Affidavit of Ortho based upon one
examination one year post accident and oneexamination one year post accident and one
examination while motion pending failed toexamination while motion pending failed to
address pre-existing degenerative issues [didaddress pre-existing degenerative issues [did
not see MRI];not see MRI];



Carrasco v Mendez [Slide 2]Carrasco v Mendez [Slide 2]
 Must Address Pre-existing ConditionsMust Address Pre-existing Conditions

 Dismissed:Dismissed:
 P failed to rebut DP failed to rebut D’’s showing that injuriess showing that injuries

were caused by pre-existing degenerativewere caused by pre-existing degenerative
conditions;conditions;

 P failed to specifically address evidence ofP failed to specifically address evidence of
pre-existing degenerative changepre-existing degenerative change



Carrasco Carrasco –– [Slide 3] [Slide 3]

 ““with with persuasive evidencepersuasive evidence that that
plaintiffplaintiff’’s alleged pain and injuries weres alleged pain and injuries were
related to a pre-existing condition, plaintiffrelated to a pre-existing condition, plaintiff
had the burden to come forward withhad the burden to come forward with
evidence addressing defendantevidence addressing defendant’’s claimeds claimed
lack of causationlack of causation”” (4 NY3d 566, 580) (4 NY3d 566, 580)



Persuasive Evidence . . .Persuasive Evidence . . .
Ashquabe v McConnellAshquabe v McConnell

 DefendantDefendant’’s Burden s Burden –– injuries pre-existing injuries pre-existing
 DD’’s Doctor s Doctor –– Cervical strain, Cervical strain,

 MRIMRI’’s revealed degenerative disease/spondylosis at C5-6,s revealed degenerative disease/spondylosis at C5-6,
C6-7 associated with mild disc bulges, and ThoracicC6-7 associated with mild disc bulges, and Thoracic
degenerative disc disease at T4-5 and T5-6;degenerative disc disease at T4-5 and T5-6;

 Failed to address herniation at C6-7 on MRI report;Failed to address herniation at C6-7 on MRI report;
 Failed to address significance of absence of prior complaintsFailed to address significance of absence of prior complaints

despite plaintiffdespite plaintiff’’s denial of pre-existing conditions.s denial of pre-existing conditions.
 D failed D failed ––  ““physicianphysician’’s analysis was conclusorys analysis was conclusory””
 What would be What would be ““persuasive evidencepersuasive evidence”” of pre-existing of pre-existing

condition?condition?
 46 AD3d 1419 [446 AD3d 1419 [4thth Dep Dep’’t 2007]t 2007]



Persuasive EvidencePersuasive Evidence
 Burden shifted by D IME doctor:  D = SJBurden shifted by D IME doctor:  D = SJ

 CT scan and MRI studies did not indicate any acuteCT scan and MRI studies did not indicate any acute
injury, and the bulging discs at L3-S1 were due toinjury, and the bulging discs at L3-S1 were due to
““congenital abnormalities.congenital abnormalities.””  (  (Barnes v EstesBarnes v Estes 46 AD3d 46 AD3d
1441 [41441 [4thth Dep Dep’’t 2007])t 2007])

 Numerous records and reports of plaintiffNumerous records and reports of plaintiff’’s treatings treating
physicians indicating that plaintiffphysicians indicating that plaintiff’’s alleged injuriess alleged injuries
were related to two workplace accidents [one beforewere related to two workplace accidents [one before
and one after] (and one after] (Anania v Verdgeline, Anania v Verdgeline, 45 AD3d 147345 AD3d 1473
[4[4thth Dep Dep’’t 2007]).t 2007]).

 Plaintiff complained of prior neck pain Plaintiff complained of prior neck pain –– 3 months, 3 months,
positive x-ray findings, not explained by P (positive x-ray findings, not explained by P (McCarthyMcCarthy
v Bellamy, v Bellamy, 39 Ad3d 1166 [439 Ad3d 1166 [4thth Dep Dep’’t 2007]t 2007]

 Ashquabe was decided the same day asAshquabe was decided the same day as
Barnes?Barnes?



Gaps In TreatmentGaps In Treatment
 What is a reasonable excuseWhat is a reasonable excuse

 No insurance or $$$ to payNo insurance or $$$ to pay
 No need for treatmentNo need for treatment

 Shifting the burden to explain the gapShifting the burden to explain the gap
 Examples:Examples:

 15 Month unexplained gap in treatment = SJ15 Month unexplained gap in treatment = SJ
for Dfor D

 Gap in treatment + PlaintiffGap in treatment + Plaintiff’’s doctors doctor’’s firsts first
examination 3.5 years post accident = SJ forexamination 3.5 years post accident = SJ for
DD



Pre-existing ConditionsPre-existing Conditions
 Shifting the Burden to Plaintiff  Shifting the Burden to Plaintiff  ““PersuasivePersuasive

EvidenceEvidence””
 DefendantDefendant’’s medical experts medical expert’’s opinion that plaintiffs opinion that plaintiff’’ss

bulging discs were degenerative in nature did NOTbulging discs were degenerative in nature did NOT
shift burden of proof to plaintiff.   The report did notshift burden of proof to plaintiff.   The report did not
contain evidence that plaintiffcontain evidence that plaintiff’’s pain might not bes pain might not be
chronic and unrelated to the accident (chronic and unrelated to the accident (AshquabeAshquabe v v
McConnell, McConnell, 46 AD3d 1419 [4th Dep46 AD3d 1419 [4th Dep’’t 2007])t 2007])

 ““Addressing DefendantAddressing Defendant’’s Claimed Lack ofs Claimed Lack of
CausationCausation””
 Comparison of pre and post accident ROMSComparison of pre and post accident ROMS

““significantly decreasedsignificantly decreased”” ( (Kneepell v Casem,Kneepell v Casem, 50 50
AD3d 1508 [4AD3d 1508 [4thth Dep Dep’’t 2008].t 2008].



Re-injuriesRe-injuries
 Defendants met their initial burdenDefendants met their initial burden

Physiatrist IME - plaintiffPhysiatrist IME - plaintiff’’s disability was temporary,s disability was temporary,
Orthopedic IME Orthopedic IME –– any residual disability caused by accident #2. any residual disability caused by accident #2.

 Plaintiff created issue of fact through objective evidencePlaintiff created issue of fact through objective evidence
stating that accident one caused her injuries, notstating that accident one caused her injuries, not
accident #2accident #2
 including X ray reports, an MRI report, and an expertincluding X ray reports, an MRI report, and an expert’’ss

designation of numeric percentages of plaintiffdesignation of numeric percentages of plaintiff’’s loss of range ofs loss of range of
motion. motion. Parmer v Opportunities Unlimited, Parmer v Opportunities Unlimited, 48 AD3d 1242 [448 AD3d 1242 [4thth

DepDep’’t 2008]t 2008]
 D wins SJ proving that injuries caused by pre-existingD wins SJ proving that injuries caused by pre-existing

and supervening medical problems and supervening medical problems Anania (Anania (45 AD3d45 AD3d
1473 [41473 [4thth Dep Dep’’t 2007] )t 2007] )

 PlaintiffPlaintiff’’s deposition testimony s deposition testimony ““complaints after firstcomplaints after first
accident stayed the same after second accidentaccident stayed the same after second accident”” = D = = D =
SJ on #2SJ on #2



Practice TipsPractice Tips
I.I. Identify CategoriesIdentify Categories
II.II. Discovery & InvestigationDiscovery & Investigation
III.III. ExpertsExperts
IV.IV. Deposition IssuesDeposition Issues
V.V. Motions for Summary JudgmentMotions for Summary Judgment
VI.VI. TrialTrial



Identifying PotentialIdentifying Potential
CategoriesCategories

A.A. Really Easy CategoriesReally Easy Categories
Death, Disfigurement, Loss of FetusDeath, Disfigurement, Loss of Fetus

B.B. Easy CategoriesEasy Categories
1.1. FractureFracture
2.2. Significant DisfigurementSignificant Disfigurement
3.3. Permanent Loss of UsePermanent Loss of Use

C.C. The Gray AreaThe Gray Area
1.1. Permanent Consequential Limitation of Use of aPermanent Consequential Limitation of Use of a
body   body   organ or memberorgan or member
2.2. Significant Limitation of Use of a body function orSignificant Limitation of Use of a body function or
systemsystem
3.3. 90/18090/180



Identifying PotentialIdentifying Potential
CategoriesCategories

Review Available Materials to Determine:Review Available Materials to Determine:
1.1. PleadingsPleadings
2.2. Limited medicalLimited medical
3.3. InterviewInterview



Discovery & InvestigationDiscovery & Investigation
A.A. Records [Medical, Insurance,Records [Medical, Insurance,

Employment]Employment]
•• Prior / Subsequent InjuriesPrior / Subsequent Injuries
•• Lost time from workLost time from work
•• Description of Limitations Description of Limitations –– What is Normal? What is Normal?

B.B. Diagnostic StudiesDiagnostic Studies
C.C. Prepare Medical ChronologyPrepare Medical Chronology
D.D. Speaking AuthorizationsSpeaking Authorizations



ExpertsExperts
A.A. Make sure doctors understand theMake sure doctors understand the

ThresholdThreshold
B.B. Early Narrative Report from MDEarly Narrative Report from MD
C.C. Choose the Right Expert [understandingChoose the Right Expert [understanding

of threshold]of threshold]
D.D. Properly Disclose to Include Opinion onProperly Disclose to Include Opinion on

Threshold;Threshold;
E.E. Defense Defense –– Schedule IME early Schedule IME early



Deposition IssuesDeposition Issues
A.A. Make Sure P is preparedMake Sure P is prepared
B.B. 90/180 90/180 –– Substantially All / time Substantially All / time
C.C. Range of Motion Testing Range of Motion Testing –– Due to Pain? Due to Pain?
D.D. Confirm providersConfirm providers
E.E. Explore other injuries / causes ofExplore other injuries / causes of

limitationlimitation
F.F. Make document / authorization demandsMake document / authorization demands

and follow upand follow up



Motion for SummaryMotion for Summary
JudgmentJudgment

A.A. Evaluate Likelihood of SuccessEvaluate Likelihood of Success
B.B. Timeliness Timeliness –– CPLR 3212  CPLR 3212 –– 120 days or 120 days or

OrderOrder
C.C. PapersPapers

•• Records in Admissible FormRecords in Admissible Form
•• CanCan’’t rely upon unsworn MRI reports . . .t rely upon unsworn MRI reports . . .

•• Affirmations from MDs and Attorneys onlyAffirmations from MDs and Attorneys only
•• Attorney Affidavit Attorney Affidavit –– category by category category by category
•• Separate Memorandum of LawSeparate Memorandum of Law



Trends --- FutureTrends --- Future
 Reasonable Excuse swallows Gap inReasonable Excuse swallows Gap in

TreatmentTreatment
 Burden ShiftingBurden Shifting

 90/180 90/180 –– need IME within 90/180 time period need IME within 90/180 time period
or at least competent medical evidence thator at least competent medical evidence that
there would have been no qualifying limitationthere would have been no qualifying limitation
during periodduring period

 Unsworn documents --- digitization of medicalUnsworn documents --- digitization of medical
profession . . .profession . . .

 Body Organ, Member, Function, SystemBody Organ, Member, Function, System
 What is objective? Normal?What is objective? Normal?
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